AMER CAN MUSTANG & BURRO ASSAO ATI AN INC
DAVE H LLBERRY

| BLA 96-8 Deci ded Miy 28, 1998

Appeal s froma Deci sion Record of the Area Manager, Little Shake
Resource Area, ol orado, Bureau of Land Managenent, adopting a WId Horse
Renoval F an for the Sand Wash Herd Managenent Area.  EA No. QO 016- 95- 060.

Affirned.
1. WId Fee-Roaning Horses and Burros Act

A B.Mplan for renoving wld horses froma herd
nanagenent area wll be affirned where BLM has
concl uded that renoval is necessary to restore the
range to a thriving ecol ogi cal bal ance, and the
appel lants have failed to denonstrate that BLM
coomitted any error in reaching such concl usi on.

APPEARANCES. Barbara M Hores, Drector, Anerican Mistang and Burro
Association, Inc., Geeley, Glorado, for the Averi can Mistang and Burro
Association, Inc.; Dave Hllberry, Gaig, Glorado, pro se; Jennifer E
Rgg, BEsq., Ofice of the Regional Solicitor, US Departnent of the
Interior, Lakewood, (ol orado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

The Anerican Mistang and Burro Association, Inc. (AMBA), and Dave
Hllberry have separately appeal ed froman August 31, 1995, Decision
Record (Decision) of the Area Manager, Little Shake Resource Area,

ol orado, Bureau of Land Managenent (BLM, adopting the Sand Vsh Herd
Managenent Area Renoval Pl an (Renoval A an). The Herd Managenent Area
(HW is located in northwestern Gl orado, and enconpasses portions of
the Sand Wsh, Sheepherder Springs, Npple Rm and Lang Springs grazing
al | ot nent s.

h August 31, 1995, BLMfinalized environnental assessnent (EA
No. G0 016-95-060, pursuant to section 102(2)(Q of the National
Environnental Policy Act of 1969 (NEPA), 42 US C § 4332(2)(Q (1994).
The EA anal yzed the envi ronnental consequences of adopting the proposed
Renoval P an and alternatives thereto, including no action. Based on that
EA the Area Manager adopted the proposed Renoval P an, whi ch woul d reduce
t he
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nunber of wld horses within the Sand Vish HVA from455 to an Appropri ate
Managenent Level (AM) of 217. He concluded that such action, conbi ned
wth limtations on |ivestock (sheep) and wldife use, was necessary to
nai ntain and i nprove the health and productivity of browse (shrub) and,
to a |l esser extent, grass species in the HA

Aong wth his Decision, the Area Manager issued a finding of no
significant inpact, concluding that adoption of the Renoval H an woul d
not result in asignificant inpact to the Sand Vsh HVA wi | d horse herd,
its habitat, or the overal|l hunan environnent, and that preparation of
an environnental inpact statenent under section 102(2)(Q of NEPA was not
requi r ed.

Hs Decision al so placed the Renoval P an into full force and
effect pursuant to 43 CF. R 8 4770.3(c) until the nunber of wld horses
was reduced to the nunber identified in the Renoval P an. However, in
accordance wth Instructi on Menorandum (1M No. 95-87, interested
parties were all owed a "courtesy w ndow between the date of the Decision
and actual start of the gather in which to submt comments. The gat her
began Cctober 3 and was conpl eted Gctober 8, 1995.

AMBA and H Il berry tinely appeal ed fromthe Area Manager's August 1995
Deci sion, and both petitioned the Board to stay its effect. BLMfiled an
answer and an opposition to the petitions for stay. By Oder dated
Novenber 7, 1995, we deni ed both petitions.

VW note that shortly after it filed its appeal wth the Board, AVBA
along wth other parties, filed a Conplaint for Declaratory and
Injunctive Relief inthe US Dstrict Gourt for the Dstrict of Gl orado
on ctober 6, 1995, in an action styled Aneri can Mistang & Burro
Association v. Babbitt, No. 95-K-2573 (D lo.). AMBA asked the court to
declare that the Area Manager's Decision violated the Wl d Free- Rbami ng
Horses and Burros Act (WHHBA), as anended, 16 U S C 88 1331-1340 (1994),
and to tenporarily and pernanently enjoin BLMfromi npl enenti ng any
gathering of wld horses in the Sand Viish HVAL By Qder dated Cctober 12,
1995, the court denied the energency relief requested, provided that
further relief nust be obtained after final agency action, and di smssed
the case w thout prejudice.

In the case at hand, AMBA contends that BLMmscal cul ated the AML for
wld horses in the Sand Wash HW arguing that there was no "excess" nunber
of wld horses inthe HVA at the tine of the Area Manager's August 1995
Deci si on because the range wthin the HVA at that tinme had sufficient
grazing capacity to maintain the existing nunber of wld horses. Thus,
AMBA concl udes that BLMhad no authority under the WAHBA and its
i npl enenting regulations (43 CF.R Part 4700) to renove any wld horses
fromthe H/A A so, AWBA asserts that BLMdid not neet any of the criteria
for placing the Decision in full force and effect outlined in IMNo. 92-
369.

Appel lant HIlberry argues that the Decision is based on erroneous
information and was undul y i nfl uenced by the |ivestock interests.

144 | BLA 149

WAW Ver si on



| BLA 96-8

Before we address the argunents of Appel lants, an overview of the
applicable lawis appropriate.

[1] BLMis required by section 3(b)(2) of the WHHBA as anended,
16 US C 8 1333(b)(2) (1994), to renove "excess" wld horses froman
area of the public lands when it is denonstrated, by current avail abl e
information, that to do so is necessary to restore the range to a thriving
nat ural ecol ogi cal bal ance between w | d horse and burro popul ati ons,
wldife, donestic |livestock, and vegetation, and protect it fromthe
deterioration associated wth an overpopul ation of wld horses. See
16 US C 8§ 1332(f) (1994); 43 CF.R 88 4700.0-6(a) and 4720.1; Aninal
Protection Institute of Averica, 117 IBLA 208, 216 (1990). Excess wld
horses are those that exceed an AM, which is designed to achi eve the
obj ectives of the statute. 16 US C 8 1333(b)(2) (1994); Gaig C Downer,
111 I BLA 332, 336 (1989).

BLMneed not wait until the number of wld horses has reached the
point that there is no longer a thriving natural ecol ogi cal bal ance and the
range has suffered deterioration; rather, BLMnay take preventative action
to avoi d damage to the range. Anerican Horse Protection, 134 | BLA 24, 26
(1995). Moreover, the Board wll not substitute its judgnent for that of
BLMwhen, as in the instant case, BLMs decision is based upon its
techni cal expertise. Anerican Horse Protection, 134 IBLAat 27. Such
decision wll not be reversed by the Board unless it is arbitrary and
capricious, and not supported on any rational basis. Kunp v. BLM
124 | BLA 200, 204 (1992).

Further, the burden is upon the person chal | engi ng such decision to
denonstrate, by a preponderance of the evidence, that BLMcommtted a
naterial error inits analysis, or that the decision generally is not
supported by a record that shows that BLMconsidered all rel evant factors
and acted on the basis of a rational connection between the facts found and
the choice nade. Anerican Horse Protection, 134 IBLA at 27. That burden
is not carried by nere expressions of disagreenent wth BLMs anal ysis and
conclusions. Aninal Protection Institute of Arerica, 117 IBLA 4, 8 (1990).

In this case, AMBA argues that BLMs assessnent of the carrying
capacity of the range had shown that the utilization of browse and grass
species wthin 84 percent of the HVA had experi enced a narked decrease
during 1994. It notes that anmong grass species, which are preferred by
wld horses, all utilization levels are inthe light range. AWBA adnits
that there are no utilization figures for 1995, but argues that, if the
trend of decreasing |levels has continued, there is even less utilization in
1995.

BLM determned the carrying capacity of the HVA on the basis of a
forage utilization study. That study relied on nonitoring data concerni ng

the condition of the forage obtai ned fromthe HVA each spring, and actual
use by wld horses and |ivestock, during the 6-year period from1989 to
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1994. Such data reveal ed that, wthin 84 percent of the HW the
utilization of browse and grass species had ranged fromlight to severe
bet ween 1989 and 1994, wth nuch of the heavy to severe use conming in the
years before 1993. This was so even though al nost hal f of the authorized
sheep use had not been taken.

BLMcal cul ated, given actual use figures for livestock and wld
horses, the extent of overall actual utilization (ranging from29 to
79 percent of current year's growh on grass and browse species), and the
| evel of desired utilization (50 percent), the desired grazing use wthin
the 84-percent area each year from1989 to 1994. (EA Appendix 3, at 2-3.)
This use started at 12,823 aninal unit nonths (AUMs) in 1989, fluctuated
greatly, and finally reached 19,410 ALMs in 1994, vyiel ding an average of
11,040 AMs. Id. at 3. Snce wld horses had accounted for an average of
24.7 percent of the grazing use wthin this area during the 6-year period,
BLM determned that the desired wld horse nunber wthin that area was 182.
Id. This translated to 217 wld horses throughout the HVA Id.

AMBA has not denonstrated that BLMcommtted any error in collecting
or anal yzing the above data. MNor has it nade its own carrying capacity
det ermnat i on.

AVBA contends that BLMs cal cul ation of the AM. for w | d horses
is "totally inaccurate,” because it was based on the erroneous concl usi on
that one wld horse consunes 1.25 AUMs, rather than 1 AUM (S at enent
of Reasons (SR at 3.) An AMis generally defined as the anount of
forage needed to sustain one cow or its equivalent, for 1 nonth.
43 CF.R § 4100.0-5. BLMbased its carrying capacity cal cul ations on the
opi nion that one wld horse actually consunes 1.25 AUMs, since this was
taken fromvalid research:

After studying wld horse inpacts to the range, the
recomnmendat i on was nade in a 1982 Nati onal Research Gounci |
report that 1 wld horse equate to 1.25 AMs. This
recommendat i on was based upon actual research of not only what
w | d horses consune, but also * * * [of] the overall inpact to
their habitat.

(EA at 13-14; see EA Appendix 3, at 2 n.3.)

AMBA has provided only one contrary opi nion, which is not sufficient
to establish error in BLMs opinion. Thus, we uphold BLMs use of the
1.25-AMfactor inits calculations. See Anerican Hoirse Protection,

134 IBLA at 31-32.

AMBA al so contends that BLMinproperly provided for the renoval of
w | d horses based on the erroneous assunption that, if the hol ders of
Federal grazing permits were to convert their authorized sheep grazi ng use
fromvol untary nonuse to active use, there would not be enough forage for
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both wld horses and sheep. According to AMBA even if such conversion
occurred, there would be little or no probl embecause w ld horses prefer
grass speci es, while sheep prefer browse speci es.

In general, BLMconcl uded that a reduction of utilization of browse,
and to a |l esser extent grass, is necessary to maintain or inprove the
vegetation resource in the Sand Védsh HVA (EA at 1-2, 13, 16.) However,
the record al so establishes that there is not enough forage, especially
br onse speci es, throughout the HVA for sheep and w | d horses, even w thout
the reactivation of any voluntary nonuse. (EA at 1, 13, 15; EA
Appendix 3, at 2 n.4.) Thus, reactivation wll only aggravate the existing
situation of overutilization of the forage in parts of the HVA and the
threat of overutilization in other parts of the HW

Shoul d the permttees determine a need to re-activate their
non-use, this factor, taken in conjunction wth the estinated
20%annual increase in the wld horse popul ation, woul d cause [a]
rapid decline in range conditions, and woul d al | ow subst anti al ,
long[-]terminpacts to all aninal s which inhabit the [ Sand Vésh]
Basi n.

(EAat 2; see EA Appendix 3, at 4.) AMBA has provi ded no evidence to the
contrary.

Further, there is evidence of a dietary overlap between wld horses
and sheep since, while wld horses prefer grass species in the spring,
summer, and fall, they turn to browse species, which are then preferred by
sheep, during the wnter. (EAat 2, Brief at 2-3.) |In addition, grass
speci es are consuned by both wld horses and sheep during the early spring,
when sheep are also licensed for use. (EAat 2.) Thus, they are at tines
indirect conpetition for forage.

Next, AMBA contends that BLMi nproperly deci ded to reduce the nunber
of wld horses based on the incorrect assunption that they account for the
very high | evel of consunption of browse species during the wnter nonths.

Rather, it argues that such use is "directly and unquestionabl y
attributabl e to sheep overgrazing." (SRat 3.)

BLMdi d not di scount sheep consunption of browse species during the
wnter nonths. It recognized that such use occurs and that sheep rely
nostly on such species during the wnter. (EA at 2; Appendi x 3 attached
to SAIR) MNor didit overly attribute the consunption of browse speci es
during the wnter nonths to wild horses. Rather, BLMnerely noted that
w | d horses, which al so consune browse speci es (al though to a nuch | esser
extent), are likew se contributing to the high level of consunption of such
forage during the w nter nonths:

[Wilization data] suggests that [wld] horses nake the nost
use of forage [grass and browse] species during the wnter and
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spring nonths. This is the period of tine which was identified
as a problem A part of the remai ning probl emof the overuse
on browse species inthe wnter is therefore attributable to
the increasing wld horse popul ation.

(EA at 16; see EAat 2, 14; Appendix 3 attached to SOR Brief at 2-3.)
AVBA fails to support its assertion that the high | evel of browse species
consunption during the wnter is "directly and ungquestionably attri butabl e
to sheep overgrazing.” Nor does it identify any other error in BLMs

anal ysis. Accordingly, we find no nerit in AMBA' s contention.

AMBA al so argues that BLMfailed to take wldlife use into account
when det ermini ng whet her the Federal range in the HVA was abl e to sustain
the existing nunber of wild horses. V¢ find no nerit in this contention.

There is no data in the record regarding the nunber of wldlife using
the Federal range in the HWA because of the difficulty in gathering such
data. (EAat 7, EA Appendix 3, at 1-2.) Instead, BLMs cal cul ati on of
the carrying capacity of the HWA is based on the assunption that wildlife
use, interns of the extent and pattern of use, has remained and w | |
renain fairly constant over tine. (EA Appendix 3, at 1.) AMRA has
failed to showthat BLMs reliance on such assunption i s unreasonabl e,
or that BLMnust include actual wldife nunbers inits carrying capacity
det ermnat i on.

AMBA al so chal | enges the accuracy of the 1995 Sand Vsh HVA census,
stating that "[t]he nunber of wld horses counted in the area i s under
suspi cion due to a history of extrene increases in horse nunbers the year
a gather is desired, over the previous year[']s census figures. This was
evi denced between 1987 (205) and 1988 (418) and from 1994 (223) to 1995
(455)." (Notice of Appeal at 2.) AMBA al so notes that BLMmay have
inadvertently inflated the wld horse nunbber by counting themat a tine
when their nunber was swel l ed by a seasonal migration or by including in
t he nunier donestic horses that had escaped fromprivate |ands onto the
Federal range. 1d.

The 1994 horse count was conducted in a fixed-wng aircraft. Because
of concern regarding the accuracy of a fixed-w ng count, BLM conducted
a helicopter count in March 1995 recording 373 aninals. In response to
comments on the draft EA BLMcounted horses again i n August 1995.
Participating in that helicopter count was a Golorado Ovision of Widlife
bi ol ogi st. The August 1995 count was 350 adults and 105 foals, or a total
of 455 horses. AMBA presents no evi dence to support its suggestion that
the increase is "suspicious,” or that BLMinadvertently included wld
horses briefly on the Federal range or donestic horses inits wld horse
counts. Accordingly, AMBA's argunents as to the accuracy of the census
are rejected.

In his Notice of Appeal, HIllberry asserts that BLMs Decision to
renove Wl d horses was "undul y influenced by the |ivestock interests."
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H Il berry provides no evidence in support of his assertion, and we find
none. Mreover, AMBA joined by HIllberry, alleges that BLMs EA and
resul ting August 1995 Decision is "fraught wth inaccuraci es,
msinterpretation of data, [and] nani pul ation of that data" so that wld
horses could be illegally renoved fromthe range. (AVMBA SCRat 4; see
HIllberry Notice of Appeal.) S nce neither Appellant has of fered any
credi bl e evidence in support of any of these allegations, we find themto
be without nerit. A so, AMBA has not shown that BLMfailed to consider or
i nadequat el y consi dered any environnental inpact expected to result from
renoving wld horses fromthe HW either to the horses thensel ves or to
any other resource, or that it otherw se did not abide by the dictates of
section 102(2)(Q of NEPA

W find that the record contains a rational basis for the Area
Manager' s Deci sion to nanage the Federal range in the Sand Vsh HVA for an
AM. of 217 wild horses, based on BLMs determination of the range's
carrying capacity. AMBA has failed to denonstrate, by a preponderance of
the evidence, that BLMcommtted any error in its carrying capacity
conputation or otherw se inproperly determned the AL for wld horses. It
has also failed to showthat BLM"arbitrarily established" the AM.

(Notice of Appeal at 2.) Accordingly, we conclude that the Area Manager's
August 1995 Decision to adopt the Renoval P an nust be affirned. See
Anerican Horse Protection, 134 IBLA at 26-27, 29-31.

Fnally, AVMBA objects to BLMs Decision to place the August 1995
Decision into full force and effect, arguing that it did not neet "any of
the criteria" for doing so outlined by the ODrector, BLM in IMNo. 92-369,
dated Septenber 29, 1992. (SR at 4; see AMBA Petition for Stay; HIlberry
Petition for Say.)

At the tine the Area Manager deci ded to place his August 1995 Deci sion
into full force and effect, the applicable criteria were set forthin IM
No. 94-09, Change 1, dated March 14, 1994. The criteria were largely
unchanged fromthose set forth in IMNo. 92-369, and i ncl uded the
"potential for |oss or danmage to the health of the ecosystemor the aninal s
or unborn foal s due to starvation, disease, dehydration, etc."

(IMNo. 94-09, Change 1, at 1; see IMNo. 92-369, at 1.) However, AWBA has
nade no effort to identify the "criteria® set forthin IMNd. 92-369 or IM
No. 94-09, Change 1, which BLMfailed to consider in deciding whether to
place its August 1995 Decision into full force and effect. Thus, AVBA' s
objection is wthout nerit.

W conclude, therefore, that the Area Manager's Decision placing the
Renoval Pan into full force and effect was appropri ate.

To the extent AMBA and H || berry have rai sed argunents not addressed
herein, they have been consi dered and rej ect ed.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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